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म भाग में भिन्न पृष्ठ संरया बी पाती है जिससे कि मह अलग संकलन केप में 

रवा पा सके 
Sepurgte Paglay is given to this part in order that It may he fled 

separate compilation 
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भागा. आण : - - उप - खण्ड (ii ) 
PART II - Section 3--- Sub - section ( 1) 
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( संघ राज्य मंत्र प्रशासन को छोड़कर ) कनीय अधिकारियों द्वारा जारी किए गए आवेश और अभिस्चनाएं 
Orders and Notifications lasued by Central Authoritics (other than Administrations of Union 

Territories ) 


भारत निर्वाचन आयोग 


मवस्थ बने जाने और होने के लिए आदेश की तारीख से तीन 
वर्ष की कालावधि के लिए निरहित घोषित करता है । 


नई दिल्ली , 7 नवम्बर , 1988 


प्रादेश 


[सं० 76/भागालैंड/ 88( 8) ] 

आदेश से , 
एम० की प्रसाद , अवर सचिव 


मा . प्रा . 112 - - भारत निर्वाचन पायोम का समाधान हो गया 
है कि श्री पी थींगो, बी .पी . ओ . टीब , जो नागालैंड विधान सभा 
के लिए 55-टोन ( अ . ज. जा .) विधान सभा निर्वाचन क्षेत्र से 
म्टए साधारण निर्वाचन में अभ्यर्थी थे , लोक प्रतिनिधित्व अधि 
नियम , 1951 तथा तदधीन बनाए गए नियमों द्वारा यथा अपेक्षित 
अपने निर्वाषन ठपयों का लेखा दाखिल करने में असफल रहे हैं , 


और श्री बी . थोंगो ने सम्भक सूचना दिए जाने पर भी उक्त 
असफलता के लिए कोई कारण या स्पष्टीकरण नहीं दिया है , 
औरनिर्वाचन आयोग का मह समाधान हो गया है कि उनके पास 
उक्त प्रसफलता के लिए कोई पर्याप्त कारण पा पायाचित्य 
नहीं है ; 

अतः अब , निर्वाचन आयोग , उक्त अधिनि:: म की धाग 
1 - क के अनुसरण में श्री बी . थोंगो को समद के किसी भी सदन 
के या किसी राज्य की विधान सभा अथवा विधान परिषद के 


ELECTION COMMISSION OF INDIA 
New Delhi, the 7th November, 1988 

ORDER 
O . N. 112. - Whereas the Election Commision is satisfied 
that Shri B. Thongo of B . P. O . Tobu, a contesting candidate 
for the general election to Nagaland Legislative Assembly 
from 55 - Tobu ( ST ) Assembly Constituency has failed to lodge 
an account of his election expenses as icquired by the Re 
presentation of the Poople Act, 1951 And the Rules made 
thereunder ; 

And, wheroas , Shri B . Thongo has not furnishod any 
roason or explanation for the said failure even after due 
notice and the Election Commission is satisfied thot he has 
no good reasoil or justification for the said failure ; 

Now , therefore , in pursuance of section 10A of the said 
Act, the Election Commission hereby declares Shri B . Thongo 
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to be disqualified for being chosen as, and for being a mem 
ber of either House of the Parliament or of the Legislative 
Assembly or Legislative Council of a State for a period of 3 
years from the date of this order. 

{No. 76 /NL /88(8)] 

By order, 
S . D . PERSHAD , Under Secy . . 


2 . The election petition was originally filed by Advocate 
Shri Shivajirao Rangrao Chede as an elector. Mr. Scindia , 
learned Counsel for the Petitioner Cheds, informed the Court 
that the Petitioner was not in a position to prosecute the peti 
tion in view of his mental deranged condition . The Court, 
therefore , directed to publish a notice in the government 
Gazette requiring some- one from the Constituency to come 
forward to proceed with the petition . Accordingly the presen 
Petitioner Kondappa Sadashiy Kore. who was candidate ir 
the election , filed an application which was allowed and he 
has been substituted in place of the original petitioner . 


The farati, 8 79597, 1988 


77. 7 . 113.- - afififeria ufafti# , 1951 
( 1951 143 ) STTT 106 YTF TOT # . frafata 
FITNT, 1985 * fiafaat Tifaat BIO 2 # gita 
11- 10 - 1988 97 atas 357 79T , TIETOTT Praha 
इसके द्वारा प्रकाशित करता है । 

[TO 82 / 45T 0-251 0/2/ 85 ] 

:: Tag , 
टी०सी०सिंघल, अवर सचिव 


3 . Petitioner Kondappa Sadashiv Kore stood as a candidate 
for the election to the VIIIth Loksabha. The election to VIIIth 
Loksabha from “ 36 -Osmanabad (S . C .) Parliamentary Consti: 
tuency” was held during the last General Election as per the 
following schedule 

(a) Last date of filing 
: nomination paper . 

November 27 , 1984 
(b ) Date of scrutiny of 
nomination papers . 

November 28, 1984 
(c) Last date of withdrawal 
of candidature . 

November 30, 198 
( d ) Date of Poll 

- December 27, 1984 
(e ) Date of declaration 
of result of Election . 

December , 28 , 1984 , 


. 


New Delhi, the 8th November , 1983 
O .N . 113 . - In pursuance of section 106 of the Represence 
tation of the People Act , 1951 (43 of 1951), the Election 
Commission hereby publishes the order of the High Court of 
Bombay at Aurangabad dated 11- 10 - 1988 in Election Peti 
tion No. 2 of 1985. 

[No. 82 /MT-HP /2 /85) 

By Order . 
T . C . SINGHAL, Under Secy . 


4 . Petitioner filed his noinination paper before the Return 
ing Officer at Osmanabad on November 23 , 1984. About 
seventeen candidates including the Respondent - Arvind Tulshi. 
ram Kamble - filed nomination papers before the Returning 
Officer on different dates , On November 28 , 1984 the nomina 
tion papers were taken up for scrutiny, when the Returning 
Officer reiected the nomination paper of the Petitioner Kon 
dappa Sadashiv Kore, and accepted the nomination papers of 
sixteen candidates. Ten candidates withdrew their nomination 
papers and finally six candidates remained in the contest on 
November 30 , 1984. On Decmeber 27 1984 . poll was held 
and Resnondent Arvind Kamble secured largest number of 
votes and was declared . At the time of evidence Res 
pondent stated that he was elected by more thon 57 ,000 
votes. 


IN THE HIGH COURT OF JUDICATURE OF BOMBAY 

AT AURANGABAD 
ELECTION PETITION NO : 2 OF 1985 
Kondappa Sadashiv Kore 
age najor , occ . Agri r / o 
Tadwala Taluka and 
District. Osmanabad . 

Petition 

-- -- Versus 
Arvind Tulshiram Kamble 
age adult occ . Member of 
Parliament rlo Navi Abadi 


5. It is not disputed that 36 - Osmanabad Parliamentary 
Constituency is a reserved Constituency . It is alleged that the 
Petitioner belongs to Longader caste which is scheduled caste . 
Along with the nomination paper the Petitoner had filed caste 
certificate issued by Dr. Padole (PW 2 ) Special Executive 
Magistrate , Nagpur and before the scrutiny he filed a certificate 
dated November 24, 1984 issued by the Tahsildar, Barahi. At 
the time of scrutiny of the nomination papers on November 
28, 1984 thc Returning Officer suo motu objected to the 
nomination paper filed by the petitioner and rejected it on 
the ground that the caste certificate was not issued by the . 
competent authority . It is conended by the Petitioner that ro 
inquiry contemplated under Section 32 of the Act was held . 
Due to the rejection of the nomination paner of the Petitioner 
he could not contest the election . The only ground raised in 
the petition is that the nomination paper of Petitioner Kore 
was improperly rejected by the Returning Officer. 


Udgir District Latur. 

...RESPONDENT 
Mr. Shivajirao Scindia , Advocate for the Petitioner. Mr. K . G . 
Nawander and Mr. B . R . Sontakke Patil Advocates for the 
Respondent. 
: Mr. D . Y . Lovekar , for Attorney General of India . 

CORAM : K . N . PATIL I 

Tuesday , the 11th Day of October, 1988 
JUDGMENT : 


6 . Respondent Arvind Tulshirani Kamble filed his written 
statement (exhibit 6 ). He has denied that the petitioner be 
longs to Lingder caste . According to the Respondent filed 
false and bogus certificate issued by the Special Excutive 
Magistrate, Nagpur , After the certificate was filed , Petitioner 
was informed by the Returning Officer than the 
certificate was not issued by the competent ruthority 
and therefore he must bring proner certificate . Petitioner 
çave undertaking that he would bring certificate from the 
Taluka Executive Magistrate . Accordingly , Petitioner brought 
certificate from the Executive Magistrate , Barshi, which , ac 
cording to the Returning Officer, was not issued by the com 
petent authority . Petitioner did not satisfy the Returning Offi 
cer that he belongs to Scheduled Caste i.e . Lingder caste 
and therefore , his nomination was rejected . Tt is contended 
by the Respondent that the Petitioner is a Hindu Teli which 


This is an election petition calling in question election of 
the Respondent to Parliament on th > ground specified under 
sub - seation ( 17c) of Section 100 of the Representation of the 
People Act, 1951 (hreinafter referred to as " Act ). Petitioner 
prays for a declaraion that the election of Respondent is 
void on the ground that the nomination parer of the Petitioner 
was improperly rejected by the Returning Officer . 
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is 110V a scheduled caste. In the school record of the Peti 
tioner h s caste is recorded as Hindu Teli but the petitioner 
in the year 1983 after obtain ng the certificate from the 
Special Executive Magistrate , Nagpur, got his casto entered 
as Lingder . It is contended that since the Petitioner does 
not belong to scheduled caste lie is not qualified to contest 
the elect on from the reserved constituency . The nomination 
paper of thic Petitioner was , therefore, prope ly rejected by 
the Returning Officer , Inter alia , it is contended that Section 
100 ( 1 ) ( c ) of the Act is violativa of Article 14 of the Cop 
stitution of India . 


9 . Petitioner ielies on Oʻal as we l as documentary evi 
dence Tlie ora : evidence consists of testimony of the Peti. 
tioner limself cxam ned as P . W . 1, Dr. Innan l adola 
(PW 2 ), Subhash Deshpande (PW 3 ) , Anvarya Bhadrayya 
Puranik (PW 4 ) and Shivaji Bhagwan Kamblo (PW 5 ) . The 
evidence of Dr. Padole (PW 2 ) was recorde 1 beford the 
Joint District Judge , Nagpur, who was appointed as Com 
missjoner as the witness was unable to attend this Court for 
g ving ovidence duo to old age and bad health . In addition 
to the oral evidence , Petitioner heavily relies on the follow 
ing docunicots : 


7 . The issues fromed are as follows : 


ISSUES 


FINDINGS 


( i) Does the Petitioner 

prove that his 
nomination paper 
wag improperly 
rejected ? 


( A ) Copy of Certificate dated August 1 , 1983 , issued by 

Dr. Padole , Special Exocutive Magistrate , Nagpur, 

(Produced on record at Exhibit G ) . 
( B ) Cory of Certificate dated November 24 , 1984, issued 

by the Tahsildar, Barshi. (Produced on record at 

Exhibit H ) . 
(C ) School leaving Certificate dated Soptomber 17 , 1985 , 

issued by the Head Master, Z . P . C . P . S . (K ) Tadvale ; 
(D ) Entries made in the school register relating to the 

sons of the Petitioner . 


. . . No 
(ii) If yes, what is 

the consequence of 
improper rejection ? 

. . . Does not arise 
( iii ) Whether Petitioner 

Kondappa Sadashiv Koro 
is a member of Lingder 
community which is a 
Scheduled Casto and 
pot Ilindu Teli ? 


10 . Respondent examined himself and produced copies of 
the Governinent Resolutions and Circulars in support of his 
contention that the Special Executiic Magi: trate , Na, pur, had 
no jurisdiction to issuc caste certificate to a person residing 
outside his district and to a person not belonging to his own 
caste . 


No. Ho is not 
Lingder . 


(iv ) What odrer ? 


. . . As por final Ordor, 


11. Before I consider the evidence of the partics, I may 
refer to certain provisions of the Representation of th 
People Act, 1951, Section 33 provides for presentation of 
non nation paper and certain requirements for a valid nomi 
nation. Sub- section (2 ) of Secilon 33 provides that in A 
constitucncy where any seat is reserved, the nomination 
paper must contain a dsclaration by the candidate specifying 
the particular caste or tribe of which he is a member and 
tho area in relation to which that caste or tribe is a Scheduled 
Caste or, as the case may b : , a Scheduled Tribe of the 
State . Sub . enlions ( 3 ) to ( 6 ) of Section 33 of the Act are 
not raterial for purposes of present petition . Section 35 
deals wiih notice of nomination , the time and place of scru 
tiny , Section 36, relevant portion of which reads as follows 


" 36 . Scrutiny of nominations - - ( 1 ) On the date fixed 

for the " scrutiny of nominations under section 30 . 
the candidates , their cle : 1ion agents , que proposer 
of cach candidate , and one other person duy autho 
rized in writing by each candidate , but no oiher 
person , may attend at such time and place as the 
returning officer may apnoint; And the returning 
officer xhall give them all reasonable facilities for 
examining thu nom nation papers of all candidates 
which have been delivered within the time and 
in the manner laid down in section 33 . 


8 . The real question that arises for determination in this 
ret tion is whether the Petitioner is qualified to contest tho 
election , Section 4 ( a ) of the Act provides that a person shall 
not be qualified to be choosen to all a seat in the House of 
tho People unless in the case of a seat rescrved for the 
Scheduled Castes in any Statc , ho is a member of any of 
thu Scheduled Castes, whether of that State or of any other 
State , and is an olector for any Parliamentary constitueucy , 
There is no dispute that Lingder caste is a scheduled casto . 
The controversial guestion is whether the Petitioner belongs 
to Lingder caste . It is obvious that tho onus to prove that 
the cast of the Politioner is Lingder is on him , Respondent 
has contended that tlie Petitioner is Hindu Teli which being 
not a scheduled caste , Petitioner is not qualified to contest 
clection on a reserved seat under Scc . 4 (a ) of the Act . Copy 
of the order dated November 28, 1984 passed by the Ro 
turning Officer, rejecting the nomination paper of the Peti 
tioner is ut Exhibit F , The order is rather cryptic and not 
in proper ſoʻm , The reason given for rejection of the nomi 
nation paper is that the caste certificate produced by the 
Petitioner i not issued by the competent authority . It is 
common ground that no candidate raised an objection against 
the validity of the casto certificate filed by the Petitioner 
along with nonination paper. But the Returning Officer on 
his own miction took objection because he was not satisfied 
about the coole of the Petitioner. Detitioner was informed 
of the objection and he obtained cortificato dated 24th No . 
embor, 1984 froni the Tahsildar, Barshi, it is true that the 
nomination paper of the Petitioner was rejected on the 
ground that the caste certificate was not issued by the com 
petent authority . The law does not require that the candi 
date should produce casto cortificate along with the arpli. 
cation but in case of reserved seat the cand : latc ! As co mako 
a declaration in the prescribed form . However , the Petitionet 
had produced costo certificate issued by the Special Execu 

ito Magistrate , Nagpur , along with his nomination paper 
as he wanted to show that his caste Is Lingder which is a 
Scheduled Caste , In order to succeed in this potition Peti 
tinar must prove that his casto ig Lingger and he is qualitled 
to contest election from reserved coqsilvency . 


( 2 ) The returning officer shall th : n examine the nomi. 

Odilon papers and shall de - ide all mbjectiony 
which may be made to any nomination and may , 
either on guch objection or on his own motion , 
after such summary inquiry, if any , as he thinks 
necessary , roject any nomination on any of the 
following grounds : 


(a ) that on the date fixed for the scrutiny of noini. 

nations the candidate either is not qualified or 
is disqualified for being chosen to fill the scat 
under any of the following provisions that may 
be applicable , namely ; 


Article 84 , 102 , 173 and 191, Part II of this 
Act , and Sections 4 and 14 of the Government of 
Union Territorios Act, 1963 ( 20 of 1963) ; of 


(b ) that there has been a failure to comply with any 

of the provisions of section 33 of section 34 : 
or 
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(c ) that the signature of the candidate of the propo . 

sor on the nomination paper is not genuino . 


years has to value. Potitioner cannot clalm that he bolongs 
to Lingder community on the basis of certificate issued by 
Di, Padole (PW - 2 ) who was not competent to issue the 
unie . 


( 5 ) The relurning officer shall hold the scrutiny on 

the date appointed in this behalf under clause (6 ) 
of section 30 and shall not allow any adjournment , 
of the " proccodinge except whon such proceedings 
are interrupted or obstructed by riot or open vio 
lance or by causes beyond his control; 


14 . Assuming that Dr, Padole (PW 2 ) s appointment was 
in force Diy attention was invitcd to the Government Re 
solution dated 21st March , 1979. This Resolution is at pago 
74 of the Brochure containing lists of scheduled Castes and 
proceduro for issuing caste certificales and its verification 
published by the Government of Maharashtra in November , 
1986 . The aforesaid Resolution states that : 


Provided that in case an objection is raised by 
the returning officer or is made by any other per 
son the candidate concerned may be allowed time 
to rebut it not later than the next day but one 
following the date fixed for scrutiny , and the re 
turning officer shall record hig decision on the date 
to which the proceedings have been adjourned . 


" Governmont is, however, pleased to direct in modifi 

cation of the existing orders, that the caste certi 
ficates issued by the Special Executive Magistiates 
should be treated as preliminary certificates and 
the authority to issue a final certificuto of caste 
should be with the Exccutive Magistrate authorised 
by the Digrict Magistrato , The Special Exccutive 
Magistrates should certity only the castos to which 
they themselves belong." 


( 6 ) * 
( 7 ) 
( 8 ) * 


T 


12 . It will be noticed under Section 36 (2 ) one of the 
grounds on which nominalion paper can be rejected is that 
the candidate is not qualified to fill the seat under any of 
the provisions of Part II of the Act, Section 4 is included 
in Part II of the Act. It proscribe qualification for member 
ship of the House of the People. Under Section 4 ( a ) a per 
son shall not be qualified to be chosen to fill a seat in case 
of A seat reserved for Scheduled Caste , in any Ştate unless 
he is a member of any of the Scheduled Castes, whether of 
tbat State or any other State . 


13. Beforo considering oral evidence of the Petitioner, I 
sball first consider the documcats produced by him . The case 
of Petitioner is entirely dependent on the caste certificato 
dated 1 - 6 - 1986 (Exhibit G ) issued by the Special Executive 
Magistrate , Nagpur, Dr. Padolo (PW 2 ) . This is the oldest 
document in sequence of time. Petitioner is relying upon this 
docunent to show that he belongs to Lingder casto . 
Dr. Padole (PW 2 ) deposed that the Petitioner nad got a 
certificate showing his caste as Tcli and on this basis he 
issued him caste certificate ( Exhibit G ) certifying his caste 
ag "Lingder . The backdrop of obtaining this caste certifi 
cate is material. Never before 1983 Petitioner made 
efforts to obtain caste certificate . It was only on the eve of 
Parliamentary clection he thought of obtaining a casto cer 
tificate with an object to contest the election on a reserved 
beat. The caste certificate ( Exhibit G ) is not free from 
doubt. It lacks authority and suffers from infirmities . The 
first question that arises for consideration is whother 
Dr. Padole ( PW 2 ) was competent to issuc casto certificale . 
Dr, Padolc has not produced his appointment letter to show 
that in the year 1983 or on the date on which he gave the 
certificate he was functioning As Special Executive Magis 
trate . On the other hand , in the cross examination ho ad 
mitted that in the year 1975 he was appointed as Special 
Executive Magistrato for a period of four years which would 
mean that his tenure came to an end in the year 1979 . He 
does not say that thereafter he way re -appointed . In clear 
words lie admitted that he had no documents to show that 
he was appointed and was working a9 Special Executive 
Magistrate on 1 -6 - 1983 , He admitted that his appointment 
was terminated in 1978 , wbich , according to him , was un 
authorised and against the order of termination he preforred 
an appeal to the Chief Minister which is still pending. I 
pave sufficient time to the Petitioner to produce documeu 
tary cvidence regarding appointment of Dr. Padole (PW 2 ) 
as Special Executivo Magistrate in the year 1983. The very 
fact that ncither Dr. Padole nor the Petitioner have been 
able to produco Appoinment order of Dr. Padole for the 
year 1983 -84 would show that Dr. Padole was not appointed 
as Special Executive Magistrate in the year 1983 , lle had , 
therefore , no authority and competence to issue the caste 
certificate . Therefore , the certificate , Exhibit O . issued by 
Dr. Padole who was known to the Potitioner for many 


Tho Government issued Jostructions along with the Govern 
mont Resolution dated 21st of March 1979 regarding issu 
ance of caste certificate by the Special Executive Magistrate 
and prescribed the procduro . Instruction No. 13 states that 
the Custe Certificates should be issued only to those who 
have ordinary residence of the place within the jurisdiction 
of the comptent authority . Ordinary residence 
ncans residence which is not for the purpose of 
service , employment, ortucation , confinement in jail etc . In 
short, it means permanent residence and not a temputary 
residence , Instruction No . 16A states that a person claiming 
to a Backward Class should profess either Hindu or 
Sikh religion and Instruction No . 23 states that the 
Special Executive Magistrates should certify only the 
caste to which they themselves belong. The rules also 
prescribe maintenance of register. The Magistrate is 
required to obtain an affidavit from the applicant 
and a warning that in case the contents of the affi 
davit are found to be falso , the applicant is liable 
to be prosecuted . In the cross - examination Dr. Padolc 
(PW 2 ) stated that he belongs to Teli caste. He does 
not say that liis caste is Lingder. It is, therefore , ob 
vious that in violation of the Government Instructions 
that the Magistrate should not issue caste certificato 
to a person not belonging to his caste , Dr. Padolo 
has issued the caste certificate , Exhibit G . There was 
no reason for him to have certified thai ile Petitioner 
is Lingder when Dr. Padole himself is not Lingc!er. 
Another infringement committed was that tire Peti 
tioner is not a permanent resident of Nagpur Petitioner 
is the permanent resident of village Talwade, which is 
in Osmanabad district. It is not understood is to 
why Dr. Padole issued the certificate to a person who 
is not a permanent resident of Nagpur , Dr. Padole 
was aware that the Pctitioner was not a permanent 
resident of Nagpur . It must be assunied that Dr. 
Padole was aware of the Instructions given by the 
Government from time to time and the Resolutions 
issued regarding issuance of caste certificates. How 
ever, he issued the caste certificate to the Petitioner 
just to oblige him because they were knowing each 
other for a long time and with an object to enable 
the Petitioner to participate in the Parliamentary elec 
tion . Dr. Padole did not produce the application 
filed by the Petitioner for obtaining certificate or 
the affidavit filed by him , Petitioner has admitted 
that he had verified his affidavit before the Executivo 
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Magistrato , Osmanabad and that affidavit was pro 
duced beforc Dr. Padole for obtaining caste certifi 
cate . If petitioner could verify his offidavit before 
the Executive Magistrate , it is not explained as to 
why the Petitioner did not request the Executivo 
Magistrate , Osmanabad , or the Special Executive 
Magistrate , Osmanabad , who were competent per 
sons, to issue caste certificate to him . The fact that 
the Petitioner was required to go to Nagpur for get 
ting casto certificato speaks volumes and no further 
comment on the conduct of the Petitioner in this be 
half would be necessary . In the cross - cxaininotion , 
Petitioner stated that he is not Hindu , If he does not 
claim to be a Hindu į fail to understand as to how 
he could obtain caste certificate that he belongs to 
Scheduled Caste and contest the clection . That ad 
mission also destroys his case . It is , thereforc , evi 
dent that Dr. Padole (PW 2 ) was neither autho 
rised nor competent to issuc the caste certificate , 
Exh . G . The certificate was provisional and it was 
issued in violation of the Government Instructions. 
The Returning Officer was justificd in not accepting 
the certificate . Petitioner cannot establish his claim 
of belonging to Scheduled Caste on the strength of 
such caste certificate which has no value. 


17 . The rules provide that no change in the entries 
once made in the school register should be made 
without obtaining previous sanction of the Education 
Officer concerncd or any other officer of his funk in 
charge of inspction of the school where the pipl 
concerned is studying . When such a sanction is ob 
tained the Head Master of the School has to make the 
change in red ink. under his initials the relevant entry 
as permitted quoting in the remarks column or at the 
appropriate place the number and date of letter of the 
Education Officer or such officer who has sanctioned 
such a change. It is surprising that these instructions 
were not followed by the Head Master while adding 
the word Lingder in Col. No . 2 of thc Certificate 
when the earlier caste of the Petitioner was shown as 
"Hindu Teli . The endorsement made in the school 
leaving certificate shows that the change was made on 
the basis of the castc certificate issued by the Special 
Executive Magistrate , Nagpur. It does not show that 
the Education Officer had given written sanction for 
addition of the word Lingder in the column of caste 
in the school record of the Petitioner. Petitioner was 
admitted in the school in 1947 and hc left the school 
in 1956 . In the cross- examination Petitioner admitted 
that till 1983 he inade no efforts to get the school 
record corrccted . It was only when parliamentary 
elections were coming near, Petitioner got the caste 
certificate and on the basis of that certificate got his 
caste shown as Lingder in the school record . It is 
possible to say that this was manipulated by the Peti 
tioner with ulterior object to enable him to contest 
the election as scheduled caste candidate . Once it is 
found that the certificate issued by P . W . 2 Dr. Padole 
was without any authority , no importance or signifi 
cance can be attached to the correction made in the 
school record by the Head Master without prior sanc 
tion or order of the Education Officer. Petitioner has 
produced copics of entries of admission of his two 
sons wherein caste of his sons is shown as Lingder 
Teli but those cntrics are of no use . Children inherit 
caste of the father . They cannot have independent 
caste . When the Petitioner has not established that 
his caste is Lingder, then no importance can be 
attached to the school record of Pctitioner s sons 
showing their case as Lingder". The edifice built by 
the Petitioner on the basis of caste certificate Exh . G , 
issued by Dr. Padolç (PW 2 ) must crumble down for 
want of authority and violation of procedure and the 
Rules. There is much substance in the say of tho 
Respondent that all this has been manipulated by the 
Petitioner because he wanted to contest the election 
on a reserved seat. In short , the documents relied on 
by the Petitioner do pot establish that his caste is 
Lingder. 


15 . The next document on which Petitioner relics 
is a copy of certificate dated 24 - 11 - 1984 , Exhibit H , 
issued by the Tahsildar, Barshi. Tlie Tahsildar, 
Barshi, certificd that in the School Leaving Certificate 
of the Petitioner his caste is shown as Lingder and 
that illage Talwade was in Solapur district before 
15th August, 1982 . What Tahsildar has certified is 
that in the School Leaving Certificate , caste of the 
Petitioner is shown as Lingder. The Tahsildar has not 
certified that the Petitioner belongs to Lingder caste . 
Exhibit H , therefore , cannot be treatel as caste cer 
ficate . It would appear that the Petitioner was not 
able to convince the Talışildar that his caste was 
Lingder and , therefore, he was unable to obtain caste 
certificate from from the Tahsildar. This document, 
therefore , does not establish the claini of Petitioner 
that he is qualified to contest the clection as he be 
longs to Lingder caste . 
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16 . The cext document on which reliance is placed 
by the Petitioner is the School Leaving Certificate 
dated 17 - 9 - 1985 issued by the Head Master, 
Z . P . C . P . S . (K ) . Tadvale . The certificate is at page 61 
of the paper book . In Column No . 2 of the certificate 
the caste of the Petitioner is recorded as Hindu Teli . 
In Column No. 13 there is an endorsement to the 
cffect that on the basis of casts certificate issued by 
the Special Executive Magistrate , Nagpur , entry in 
Col. No . 2 is corrected and the word Lingder is 
added . After the Petitioner succeeded in getting the 
caste certificate, Exhibit G , from Dr. Padole (PW 2 ) 
he approached the Head Master of the School, made 
an application and got the word “ Lingder " added in 
Col. No. 2 of the certificate . At present his case reads 
as Hindu Teli plus Lingder . The school leaving certi 
ficatc is issued under Rules 17 and 32 of the Secon 
dary Schools Code. In Appendix VI of the Code, pro 
cedure has been laid down for correction and changes 
in the entrics of the school record such as, dame, 
caste , date of birth , etc . 


18 . That brings mo to the oral evidence adduceil 
by the Petitioner. The version of Petitioner is that 
his ancestors were known as " Telis because they used 
to feed oil to burning torches at the tini ocf inarriages 
and the torches were carried by the persons belong 
ing to Scheduled Castes such as Dhor and Chamb 
har . According to him , Lingder people workship 
Ling and they do not worship Hindu deities. His 
relatives are settled in Andhra Pradesh , Karnataka , 
South Maharashtra , Marathwada region but except 
Shivaji Kamble (PW 5 ) he has not examined any one 
of them to prove the customs and traditions follow 
ed by Lingder community . He deposed that while 
he was studying in he was made to sit along with 


274 THE GAZETTE OF INLIA : DECEMBER 3 , 1938 /AGRAHAYANI 12 , 1910 


[ PART II- - Sec . 3 ( 11 )] 


- - G 


- - : - = 


- = 


- = 


- = 


- - - 


- - - - 


- --- 


- 


20 , Petitioner nas nit examined any elderly person 
from his family nor any relationss who have settled 
else -where or blood relations, whose claims have 
been accepted or settled in Court of Law or else 
where as Lingder. I find that the evidencc of the Peti 
tioner is not convincing and cannot be beleved . 


21, Subhash Remchandra Deshpande (PW3) las 
made a general statement stating that the Petitioner 
belongs to Lingder caste . In the cross - examinatiou 
the witness adinitted that he has no personal know 
ledge but as the people in the village say that the 
caste of Petitioner is Lingdur , he also says so . It is 
obvious that his evidence is not based on personal 
knowledge and is in the nature of hearsay, in this 
reason , same trust be discarded . 


Scheduled Castes boys and his house is deur Chamb 
harwada. There $ 20 evidence to support his vel. 
sion that in the school he was sitting along with ine 
boys belonging to Scheduled Castes. Assunidy . Dat 
the house of Petitioner is written the tiçility of 
Chambharwada and he was sitting along will the 
scheduled castes boys, these circuinslajices are not 
decisive . He further stated that in the year 1982 -83 
there was a congregacion of his com ... un .ty und at 
that time he came ro know that his caste 15 Lingder 
and therefore , he obtained caste certificate fron 
Dr. Padole (PW 2 ) and got his school record correc 
ted . It may be mentioned that about the fuciual 
aspects, after the petitioner was substituted , he did 
not amend the petition and alleged the l acts or 
the circumstances on which he 15 claiming that 
belongs to Lingder caste . The result is that at the. 
trial, Petitioner was free to make any statement with 
out any fear of being contradicated by the averments 
made in the potition . The election took plac in the 
year 1984 . It looks rather strange that for the first 
time i.c . in the year 1982 -83, Petitioner got know 
ledge that he belongs to Scheduled Caste , in the 
cross - examination he made a statement that he is not 
a Hindu . If tho Petitioner is not Hindu how he can 
claim to be belonging to Scheduled Caste ? He can 
didly admitted that he irade no efforts to get caste 
certificate from 1956 to 1983 and made no churts 
tto get school record corrected before he obtained 
the caste certificate from Dr. Padole (PW 2 ). 
Dr. Padole (PW 2 ), who issued hic caste certificate 
does not corroborate the version of Petitioner that 
belongs to the castc of " Pet.tioner. On the other 
hand , Dr, Padole stated that he is Hindu Teli while 
the Petitioner s case is that he is Lingder. Petitioner 
changed his version saying that his caste is Gheu , 
which is a sub - caste of Lingder . This change was 
introduced at the time of evidence because the Res 
pondent produced a letter written by the Govern 
ment to the Tahsildar, Parbhani, clarifying the 
position as regard tsh , Lingder community . It is 
not the case of the Pecitioner that only Lingder wor 
shipped Ling . Petitioner has stated in detail the 
ceremonies performed at the time of burial of dead 
bodies . Lingayats also bury dead bodies in the carne 
fashion as Lingders 1o . No evidence has been pro 
duced to show that any relation of tfhe Petitioner 
was buried in the mann i depused to by him . Suff .ce 
is to say tlia : the Petitioner has not adduced evidence 
to show customary rites or caremon es adopted by 
Lingder people and those were followed by his 
ancestors and by him . His interested word that his 
caste is Lingder cannot be believed . 


22. The next witness cxamined by the Petitioner 
is Anaviraya Puranik (PW 4 ), Advocate practising 
at Barshi, He claims to be Mula Jangan wh . ch is a 
Scheduled Caste . He stated that Mala Jangam be 
longs to priest class and Lingders are their discriples . 
Lingder deal in oil , leaher and they are also known 
as Gheu . Th s community is found in old Hyder 
abad State , Solapur , Akkalkot asd border area of 
Karnataka , This is all he ras stated in exe i ination -in 
chief. According to him , on twc occasions he visited 
village Talvadt or religious cereinonies . Tliere are 
about 415 families of Lingder at village Talvado . 
Pttitioner has not examirical anyone from those fami 
les in support of his claim that he also belongs to 
Lingder caste or cominunily . It is not the case of the 
Petitioner that his ancusors were doing the bus ness 
of Itather tanning which Lingders were doing many 
years ack . It is true that in recent tires the avoca 
tion which was followed by the communiies or castes 
have materially changed and low a man cannot be 
recognised as belonging to a particular caste by his 
avocat on or profession ht follows. But the position 
about 50100 years back was eutirely different. If Ling 
ders were doing leather tanning or dealing in leather 
goods, the ancestors of Petitioner must be do ng the 
same but evidtncc iz this bthalt is totally lacking . 
Puranik (PW 4 ) admitted that Lingeayata also wor 
ship Mahadeo Pind . I do not think that statenent 
of Puranik helps the Petitioner to establish his caste 
as Lingder . 
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19 . It would appear that the Petitioner never 
wanted to contest result of elcction by filing clec 
tion petit-on . Had he really aggrieved by the relec 
tion of his nomination paper by the Returning Offi 
cer he would have filed the election petitioner within 
time. It was because of original Petitioner Mr. 
Chede s rental condition , this Court issued motions 
and in pursuance of that notice , Petitioner got him 
self substituted. Otherwise , Petit oner would not 
have challenged decision of the Returning Cliccr 
rejecting his nomination paper on the ground that 
he is not qualified to contest the election on a ten 
served scat. This conduct speaks volumes ghout the 
hollownesso Petitioner s claim that he belongs to 
Scheduled Casto . 


23. The last witness examined by the Pttitioner is 
Shivaji Kamble (PW 5 ). According to Shivaji Kam 
hle , Pet tioner is nephew o his paternal aunt Yamnu 
nabai. Yaunabai and her husband are dead and their 
two daughters art alive and none of them is exami 
ned to estalish the relationship . Curiously , Shivaji 
Karcble also obtained caste certificate on 7 - 2 - 1984 
from the Tahsildar , Kaij. He admitted that in the 
school record his vcaste was recorded as Hindu Teli 
and he also rade no cfforts to correct school record 
though his caste was shown as Hindu Teli and not 
Lingder. He succeeded it getting caste certificate 
(Lngder ) from Tahsildar on the strength of a certifi 
cate issued by the Gram Panchayat and the Talathi. 
It would appear that ilır jmnorant docuinent in the 
form of school leaving certificate in which caste of 
this witness was recorded as Hindu Tcl was kept 
back while obtaining caste certificate from the Tahsil 
dar. No pianificance therefore m ?n he attached in the 
caste certificate obtained by Shivaji Kamble (PW 5 ), 
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His evidence on the relationship is also not believ 
able. It is not explained as to why the daughters of 
Yamunabai are not examined to prove that the peti 
tioner is their relation , 


election on a reserved seat on the date of scrutiny 
of nomination paper and oven today as he does not 
belong to the Scheduled Caste . 


24 . I have already discussed he evidence of Dr. 
Pacole ( PW 2 ) . He claims to be of Teli caste and 
he has knowledge regarding Lingder caste . Even then 
Dr. Padole issued the caste cer iſicate to the Petitio 
ner in flagrant breach of the instructions issued by 
the Government. 
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25 . This is all the oral evidence that has been 
addressed by the Petitioner. Considering the entire 
evidence of the Petitioner and his winesses I find 
that it is not convincing , rcliable and acceptable . 
The evdence is wholly insufficient to prove that the 
Petitioncı belongs to Lingder caste which is a sche 
duled caste . The oral evidence is not consistent with 
the documentary evidence and the documentary cvi 
dence is not worthy of credence , Petitioner has not 
averred in the petition about the custom , customary 
traditions and other features of Lingder community 
nor has led evidence to show that those rites or 
customs are being followed by his family since gene 
rations and that they have been known and recognis 
ed as Lingder. On the other hand , the carliest doci 
ment in the form of school leaving cetrificate shows 
that the case of the Petitioner was recorded as Hindu 
Teli , It would appear that when the petitioner deci 
ded to contest the parliamentary election on a reser 
ved seat he got the certificate showing himself to be 
belonging to Lingder caste and filed the nomination 
noner which war rightly reiected by the Returning 
Officer. I find that the Pctitioner has failed to prove 
that he belongs to Linguer caste . The result is that 
he was not and is not qualified to contest clection on 
a reserved seat. 


27. Mr. Scindia rcfcrred to paragraph 420 under 
heading Jatiya Sanstha in Marathi Vishwakosh Vol. 
VI, The paragraph deals with avocations or profes 
sions of lower castes and how they were useful to the 
society . It also mentions that for want of dignity of 
labour work , those people could not become econo 
mically strong. I find that the contests of the para 
graph are not relevant. 

28 . Mr. K . G . Nawander , Icarned Counsel for the 
Respondent, cited the decision in Kumari T . Vara 
lakshmi v. Union of India and others (AIR 1986 
Delhi 377) , wherein Government of India had issu 
ed instructions that the revenue authority of olie dis 
tric : could not be competent to issue caste certifi 
cate in respect of a person belonging to another dis 
trict . Similar instructions harc been issued by the 
Government of Maharashtra and the record shows 
that the certificate was issued by Dr. Padole (PW 2 ) 
in contravention of those instructions and without 
any authority 

29 . Another casc relied upon by Mr. Nawander is 
reported in Devidas Baburao Hajare and another v . 
State of Maharashtra and another ( 1987 MHLJ 801) 
in which claim to reservation of a seat in college was 
made on the basis of school record of the father 
which was got changed . The father s caste was shown 
as Lobar which is a non - backward caste but the word 
Gadi was pre - fixed and on that basis the Magis 
trate issued the caste certificate . Here is this case 
also we find that originally caste of the Petitioner 
was recorded as Hindu Teli but on the strength of 
case certificate issued by Dr. Padole (PW 2 ), the 
Head Master without any authority added the word 
Lingder in the column of caste in the school leav 
ing Certificate of the Petitioner , 


26 . Mr. Scindia , learned Advocate for the Peti 
tioner, referred to the decision in Ramkishun Singh 
and another v . Tribeni Prasad Singh & Another 
(AIR 1959 Patna 356 ). It has been pointed out that 
under sub - section ( 2 ) of Scctirn 36 of the Art Re 
turning Officer has power to hold summary inquiry 
before rejecting any nomination paper on the basis 
of any nhiersion or on his ow ? motion , Uniler Proviso 
to sub - section ( 5 ) of Scc . 36 he may allow tint to 
the candidate concerned to rebut obiectinn hva sov 
“ not later than the next day but oni? following the 
date fixed for scrutiny" . The Returning officer mort ! 
exercise the discrction vested in him by the protinn 
in a proper manner so that no one is freindiced hy 
his order. Respondent allered that the petitioner 
was made aware that the casta cerificata portrait 
by him was not valid . Before scrutiny of the non 
ration paper he had obtained cert firate from there 
Tahsildar which also was of no use . Potitioner mould 
not produce any evidence before the Returning nr . 
cer in sunport of his claim that he helonos tro Srbir 
duled Caste , It is true that the nominat (7111 maner 
was reiertert on the data of scrutim . m moont hwn 
thoi 39 propindinn ir r eed in the petitioner her this 
mencartura faltnivarl have the intrirnina african Whit 
pover evictence the petitioner Cult have not been a la 
has nandured in this matition and on panirlarninn 
of that evidence met say that the striptes line 
f or in a plorat ! yras nyalifid in anno org tham 


30 . Mr. K . G . Nawander argued that the Petitioner 
has been substituted without following the procedure 
laid down in Order 32 of the Code of Civil Procedure . 
It would appear that no proper inquiry was made 
about the mental condition of the original Petitioner 
and on the basis of statement made hy the Counsel, 
notice was issued and application of the present 
Petitioner was allowed hy the Court before the casc 
Vi grsioned to mm . The procedural defect has not 
caused any prejudice to the Respondent. Respon 
dent has also challengert the constitutional validity 
of Section 100 ( 1 ) ( c ) of the Act but that point is lef 
open and is not decided in this petition . 
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31. I hold that the Petitioner has not proved that 
in Br !nun to lingdor case. On the date of scrutiny 
of nomination paper de Petitioner was not oualified 
to contest the election on a reserved seat as he clocs 
no belong to the Scheduled Castel answer the 
{ suas accordingly . 


32 . In 
missed 


the result , 


petition fails and 


it is 


dis 


Petitinner Kopdarpa Sadashiv Kore shall pay 
crits of Rs 1 ,000 (Rimees One Thousand only ) to 
the Respondent Arvind Kamble . Liberty to the 
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Respondent to withdraw the slim of Rs. 1, 000 from 
the security deposit made by the present Petitioner 
in the present clcction . Liberty to the present Peti 
tioner to withdraw balance amount lying with the 
Additional Registrar after payment of costs to the 
Respondent, 


Additional Registrar, High Court of Judicaturc 
of Bombay, Aurangabad Bench , is directed to com 
municate decision in this election petition to the 
Speaker, Lok Sabha, New Delhi and the Election 
Commission , New Delhi and also send an authenti 
catcd copy of decision to the Election Commission as 
per Section 103 of the Representation of the People 
Act , 1951 . 


Petitioner to bear his own costs, 
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